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First Section
First Quesyion
Abstract

The Indeterminate Sentence i
By Pedro Doarado
Professor‘of Penai Law, Salamanca, Spain.
In the field of the prevention. of brimp_ﬁhe répré§§f;é€hétion
has been almost cbmpletely abandoned. There is now a'tendencyA
among'penologists and bthers to use refdrmatofy'meaps in.the

treathcnt of crime, 'The end is to turn criminals into inoffen-

81 ve members of society

" i e
v s

15€E”§§Efrassiva mehhgzs/of’igzihty -
Jumixa;—prggfv;iinn of education and of rahabllita+1on and it is
prefd-rable to ‘the method of reatraint with severity. Certain

This becomes a measure of

eriminals have shown that they are not amenables to amendment » thal|
we *hen throw the helve after fhe hatchef and believe that all our
trouble is Tmm wast ed? ot No, it ismnch better to hold out a
helpinp hand and i it is in vain then place these perscns

where they ecannot give rei n to their vicious propen51t1ea.

The penalty looks not so much to the past as to the RBure if

it has in view the reformation of the crimival.  That being the

. case n ¢ one can fix in advanés/ihe length of time that will be

necessary to bring about the desired result . To try to fit the

penalty to the crime is impossible, You might as well make the

vhole work of the courts mech«nical and press a spring correspond-
{ PREEEENERE TR RE: XX E XXX

XXXXX
ing to the crime, :htxkxltxtxnakle bal!vculhuppnatlgonﬂlngiﬂeatt.
mfxexpiatian-warexheddyx. If tle idiea of expiation is held it

is equally ditficult.&i What is punishment to one person is
not %o another. Again » 1f a penalty is given for the sake of
intimidation dQn the eriminal does not need such int imidation,
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as he pas no intention of again commiting crime, then the penalty
i8 useless and unnecessary and an unnecessary penal ty is unjust..
And after a penalty has been app lied if it loses its character of
intimidation it should be replaced by something more useful.All
educative and cor ecional penaltée should hAVe an indefinite
character in order to seoure reformation, As in medical treat-

] the treatment is
ment, where the cause and the remedy are sought and/L&Fg.varied
and indefinite, so penal treatment of criminals should be va-
ried and indeterminate.

The question of the categories of delinquents to whom the in-
determiante sentence should be applied has not been settled., H
How long an individual should be treated under this system has
not been decided. . It cannot be in advance. . Thaf is why I :
have always held that the prventive sentence sy by which one secks
to prevent crime instead of aiming at the puniﬁ@ﬁment of crime
already commited , should be applied with great juydgment and
circumspection. . The penalfy should always be i ndividualized
to obtain the best result. Delinquents cannot be treated in classs

The strongest argument, not to say the only one, aBainst the
indeterminate sentence is the danger it might be to individual
rights, if everything is left to the arbitrary discretion of the
Judge. However that s on- of the arguments which prove too lite
tle because they try to prove too much., The guilty person is
more or less at the mercy of the authority charged with administer-
ing justice in any cése. ”

What is the hest means of warding off criminality? Is it not
to try to acquire the agcendancy over human personality? To me
this seenms | settled . If we gain the confidegc;angfﬁghm?nwhose

tendencies‘are evil and whose actions make ug mistrust them, we
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hiﬁt? shall have nothing more to fear from him . He was our enepj_’

my, but has ceased to be so; perhaps we have even made a friend
and co-laborer of him, He no longer desires the evil, but the

good, He had desired to act in a criminal way; now he desires

to be upright. The law-maker, the judge, the authority who shall i

secure such a resui&:ﬁil merit the approval of society even if

they have punished no one.

‘But, says some one, under such conditiong the penal law would

be a dead letter,. The law that looks to retribution and intimi-

dation is already a dead letter.And no matter how much serum they
may inject into it they cannot rejufonate it‘. It is like a boat
which ieak: -at every crevice and is past rppair.. However 1f'the
0ld law dies there is another ready to replace it , which berhapa
weyt must cease to call penal, in the sense in which that word has
been used for ages, , and ' qualify it aé a social law , or pro-
tective law/;protective of criminals,‘as there exiet laws protec-

tive of wor-kmen, women, the insane, vagabonds, in short all who

are exposed to dangers from a social point of view. This new

law applied to delinquents is a fruit of the growing humanity
characterizes

that kewmkms human life,. . The xZmdnkxxmiraksissphunesxharix

XER indeterminate sert ence is in harmony with t he spiritual

tendency which hasin view the transformation of the individuval

who formerly was dangerous to society that he may rise to the plas

plane of useful and rational megragﬁ by hie own effort aided by

the help of his nedipkd fellows.







Firpt Section
Piret Question

Abvstract
Supplenentary Sentencas.
By Mr. Briick-Faber, Administra‘or of penal
establishméﬁtﬂ el Tuxembourg. cgiu
It iigenerally admitted that each %’}unction has its

corregponding nauronﬁj and that the intensity of these func-

tions is proportional to the development of the ncuronfa. . A8 a
point of departure for a psychologic diagnosis of delinquﬂﬁts , with
a view to their amendment we may consider :

a) the existence of neurongs with antisoeial tendencles
‘whose special finctione are revealed by the nature and circumstances

of the crime;

v) ﬁhe agsociation of the will with unlawful pleasures denand-
ed by thess propensities. .

As bodily sxarcise strengthens the musc’es, o psychic ex-

Y

arcises strangthen thé corresponding nsuron?s. "t is the part of
the prison administraﬂ?ﬁ to exploy psychi¢ exercises anong con-
viots that will aPrest the ﬂevélopment of vicio® nmeurcnes and
will make more active those that lsan to wvirtus. . I have given

to such trealment the nam= orthoneuronic. It is based on the

~ finding out of the naturs and intensity of the antisocial pro-
clivitieg , the rational grouping of the convicte, individual
treatmsnt by psychologice exarcisas, and stimulation of the ccopera-
tion of the conwiet himgelf Thesge preliminary suggestions arae

the result'of'm& professional experience.
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Every Jjudicial sentenc2 ought to be just, that is propor-
tion»d to the crime . Its principal function is to reform the
delingquent . If he ie no*t roformed when he leaves the vrison
he becomes a wmenace %o society against whonm steps must be taken,
The indeterminatas Ssentence is the means propossd to meat ithis
difficuity . The poesibility of detaining him til) he has re-
formed is the only way to attain the desired end « That
could be secured by making it possible for ths government to
hold the incorrigible prisoner , after the expiration of his sen-
tence , t11l his amendment. That would be sequestration in the
interest of public safety . It would perfectly realize the end

gought by the indeterminate sentence while at the same time respect-
ing the prineiple of justliwge.

"his method could bhe @p plied to all convicts whose antisocial
proclivities are 80 strong that they give themselves up t0
antisocial lawlessness. :

If it be asked under what regime this prophylactic geques-
tration shall be ogarried on it would seem logical to continue
same regime under which the peralty has been executed, witha
g-ecial divieion in the prison for this category of delinguents. T
This eould be interrupted when raal amendment wae seen. It
would depend on gocd conduct . After a stage of probaticn long
enougk to adwit of real raformation , perhape an average of five
years , the convict held at the dispoaiticn of the govermuent

could be liberated by higher auvthority.
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First Section
KisehaQuestion
The Indeterminate Sentence
By Gabriele Napodano ,Professor in the University
of Pisa.
: opposed 1o
The idea of an indeterminate sentence is rEpupman¥xko the
judicial idea thaklthat the judge shovld pronounce a sentence with
limit,
a minimpm and a maximm, according to circumstances and the gravi-
ty of the crime. , but it is in acco~d with the 1idea of penal
suhstitution for the correction of juveniles, by the establishment
care for 4
of institutions +to Xx=Ep those juvenile offenders who arein-
sensible to Teformatory treatment .. For incorrigibles there
should be gimilar provigion . The child‘and the de;inquent who

is abnormal are both irrasponsible before the law. Neither should

be considered delinquents s Government has discretionary pwer to ™

use meang to defené itself against those who if left to them-
selves would certainly become crimin4l s and against those who
without being del inquents;in the itrue sense of the word , are
a menace to public safety. In this way the indetevminate #
sentence ie changed for the minor and the juvenile delinguent into
an institution for correction and edvcation , like taat nrace
ticed in Illinois, ¥chigan, Hi¥begota, Ohio, Pennsylvania and
ngpecially in New York in the famours reformatory at Blmira. 'The
principle of this law was laid down in 1824 by Tivingston in his
proposed i
Menal code . It was limited then to recidivists who had been

repeatedly convicted. Since then it has been accepted by the

5%

International Congress OfAPete“Sburg y in 1°9Q and in the Con-~
gregs for Criminal Anthropology , in Brussels in 1892, for dan-

gerous delinquents.







First Section
First Question
Abstract
The Indeterminate Sentence.
By J. v. Roos, Director of Transvaal Prisons, Pretoria.

The number of criminals in the Transvaal is increasing with
alarming rapidity. Those of European origin are largely t he
flotsam of the Boer war or foreigners drawn to the gold fi
fields . Many of them were criminals in their own land and they
lead the colored people of the Transvaal into criminal ways. Very
few of those who commit serious crime belong in the Transvaal.

The government has been trying to meet this rising tide of
crime and for that purpose has studisd the methods adopted in other
count ries , especially the laws of Great Brita in and the
United States.. But in all these laws there is the objection that
they have not kmen carried to xhgi;t;ogical consequence, ¥uk the
principle of the indeterminate sentence, but have clung to
minimum and maximum limits. The Australian colon‘as are the
only countries which do nothave this reproach to bear. Yew
South Wales in particolar has applied with great success the
very practical system of Mr. F.Neitenstein, 'controller—gai
eral of prisons, who has recently retired after a‘lcng and
honorable career.

As the result of this study the govermment of tle Trans-
vaal hdb\reaolvgd to adopt as a model the enactment of New
South Wales and has inserted 15 the law of 1909 ( No. $38 )
the pri@gigﬁe of/£:e indeterminate sentence , without minifuum

or maximum ,’for all mxissnrxs criminals who have committeqy

in any country and at any time , three or more grave crims.

$. fpgs, TRRERN -,Ma‘»uaa&anm-i
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The crimes included are wioXs¥%den, brigindage, arson, fraud,

counterfeiting, theft, concealins stolen goods, extortion, rape /
. 1mmoralityy ete. (?he law is given in full, but is omitt ed
nexzxx¥h here as the main points have been stated.) The co nvict
may be liberuted on probation. Rach institution is to hhaVe a
board of visitors to whom the director will annually presnt

a written report of each prisoner . The law provides for
probation and & commission of surveillance( composed of tie
director of ége houge of detention, who acte as presiﬁgnt, two
citizens of good repute, the inspector of prisons and the con-
sulting phﬁgician of the préncipal penal establhishment. The
chief judge of the’ﬁgansvaal has an equal consultata'ive voice
in the cormmiseion and all the ﬁapere are submitted to him. No
one whose duty it is to have active guardianship of the con-
vict is allowed to sit on the commission. Upon the fa vor-able
report of th commission the governor can release the inveterate
criminal on probation. . These measurel to protect the

individuval rights of the convict are considered sufficient in

the Transvaal.
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The Indeterminate Sentence. 8
By Giustino De fanctis, Inspsctor-General
‘af Prisons, Italy.
This subject inter:sts me d;eIply because I believe that

for gertain classes of criminal:_it isxa means of correction of
e \

great importiance. . The old claﬂaig tchool desired that punishe
ment should be both reformative and protéetive of society , but the
means to that end cammot be the same to-day t hat t hey were yester-
day. The only real social defense is t0 bring these criminals
back to the normal way of living by training them in institutuons
suitable for that purpose under governmegt ¢ ontrol , where the
principles of a wise podagogy can be applied. _

But penalties as usually pronounced rarely accocplish this

of prigoners subjected to

end . Reformation)of—the. mubjects<nf the ordinary penal
gsentence ig exceptional. Let ueg have the courage to confess this
sad truth .The inerease of habitual coriminality has bean distressing
us for a long time , for it is noticeable in all muntries. In
Italy thq_ increape 18 alarming , as seen by statistics., We
maintain, without fear of contradiction that 1t is Dbecause the

ramedi@n for crime are 1ng;ricaoious.j; lib muét apply others

at once . The'timo for hal% measures, or palliative messures,

has gone by. Too lonz we have wasted time in sterile discussions
hesitati ng to take agtion. Timid and undecided we have negléied
to sieze our Ariadne thread and in the meantime we—imave—3wt the ,

Rt
evil,forwaﬁxwax*strang and  threatening.
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~Penal legillation then har ing proved inefficacious as at presen’
enforeced the question arises of some other method and the inde-
terminate &en ence is proposed as the best way of meeting these
difricukties.

The indetevminate Beﬁtne may be g plied to advantage in cer-
tain caees. Apart from persons found guilty of premediated , serioug
crimes who have been sehenced to long terms; and those who have
becone delinguent by lack of intelligence- Awbegility- insanity, ete
there are still eriminale of occasion and & me habitual eriminals
who Bould bé%ﬁbmitted to the educative , but severe, discipline
of the indeterwminate sentence . .

The aeﬁsnggfgﬁggt’not to lose its character of pendty, therefore
thére should be-gf?nimum limét » éccarding to the circumstinces
preceding and accompanying the crime, After the expiration of that

minimym the @ nviet should he held till hesbows hiﬁself fitted to
be restored to seociety.

But there should also be a maximum fixed bsyond which the
indeterminate gentence should not go , for reasons of juetice and
equity. Hinéggleaae. however should be decided by a co mmission.
o cenvict at Elmira can be held bevond the expiration of the
maximum 1imit of his sentence. I conclude then as follows:

1. The indeterminate sentence may be applied to ogcasional

premeditated
and habitual delinquesnts , but not to those guiliy of grave,crimes .,

2. There Bould be a minimum and & maximua limit; the 2;ntenco,;f
%0 be pronounced only after a careful juridic and psycho-physiloiog-
gic study of the crime and the criminal, The imprisonad giould
be held in ingtitutions skdtable for the purpose and undaer
officer%iz?ined to carry on the worx of education and raeformation

in a ratié nal manner.
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The time of detention g ould be divided into four periode in which
the eonviet may gradual 1y become usad to libertiy.

There sho uld be & o mmiss! on to determine matters of disém
Pline and the transition from one period to another.

Proper oversight of those who are liberataed should be axer-
cised and care sheuld he exercised with refsr-ence to those who
are to he released by expiraftion of sentence who have not given
evidence of amendment. .

I belieye that there should be farthar restriction of ®i e
liberty of those who have not amendad s @8pecially if the person
i8 a recidivist, or has no means of subsistence, and no trade ,
Regard must also he had to the age of the person, the young Dbeing
@ re susceptible to rofornmation . This final measure should be
pronounced by a court acting after an enquiry by the o mmis-
sion already mentione , fuch eonviets, held for further treate
ment, sho uld be kept in institutions of an educational charag ter,
rather than in a priso rn, a“d organized in a special way .

But, I ask mfr:a‘rllgf 1£ these expedisnts  have the cgharwm -
ter of an indeterminats sentance? If so , why not adopt the
indeterminate sentence? That wowld be the best = lution of the

Pt

question and wuld meet the exigencies of society. Let us then

demand it at onae.
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First Section
Pirst Question
Abstract
The Indstsrminate Sentence.

By br. Rusztem Vambery, Budapest.

hfq;?fdiaaussing the relation of the indeterminate sent ence
to tgg’common~idea of penalty as a means of punishment the writer
askﬁ; Is theres not then among the things pregoribed by the class-
iovpahal law wore than one method of dealing with criminals
wﬂ&oh excludes the idea of chastisement,- &s for example, par-
don, suspended sentence, conditional release %, The real aim of
the penalty should be the protection of aociety\ and to attain
t at there ie needed beyond punishment methods of education and
protection as well as of repression. The Jjustice of the inde-
terninate sentence and its coupatibility with the fund&mental
principles of modern penal law depend owe~on these two things,
the protection of socisty and the minimum limitation of ipdividual
1iverty There isixomed of arguing at length that the necessity
of protecting society springe not from_the crine oammittéd hut
from the character of the criminal . $till, one encounters great
difficulty in deciding exactijiyhat classes of criminals ﬁho in-
determigztg:%hould be applisd, The original plan of Mr. Brockway ,
first presented in Cincinnati in 1870 and afterwards embodied in
law in N.Y. in 1877 , and which has been carried out at Flmira,
ever since, - as well as in 17 other institutions - applles
3 to adolescents ; while in Australia , So. Africa and New Zea-
1an$:“§3£§:;4e-to regidivists, as do the FEnglish and Norwegian
laws. This differegcé does not aiter the essence of the measure.
xeithef pf;these two groups of'léﬁn cén garve as a base of depart-

ure, 3oth gin through the sane fault . They geek to classify
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criminals iocording to distinctions furnished by the penal codes
8ti111 in force, These, however, do not distinguish between men,
but between the actions of men, which are characterized by differ-
ent degrees of grQV1£y, considered ethically.

It must not he forgotten that the indeterminate sentence is
cnly a form of procedure, which makes possible the eduecative idea.
The value of it is closely bound up with the refermatory system
of which it is the coreollary and wh with which it stands or falls.
It is indisput ble that so far as the individual is concerm d
t'. e indeterminate ig the educative santence par excellence. le'
wheo looks seriously at the end of the penalty and who recognizes
the incompatibility of vengeance and reformation, will not hesitate
to say that the indeterminate ig the onlq acceptable reformatory
sentence, To suppose that a person dangerous to society can be
transformed into a useful citizen by sentencing him to a definite
term of imprisonment is as absurd as when the soldier who took
leave of his wife cried ,®Adieu, I am off for the thirty yeare war®/
It is hard to understand how any one who recognizes reformation as
the object of the penalty should not held to the indeterminate
sentence, It is clear that if the training of the minor needs an
indeterminate time, it is even more true of the adult, whose way
of thinking, feeling and acting are more stropngly fixed . It
goes without saying that the training and discipline for men
a bove thirty wotld be different from that for juvenile delin-
quents of fifteen, but the indeteruinate character of the sentence

is equally indispensable in both cases.
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Certain groups of oriminals may be  exeluded from the in-

determinat~ sentence: political criminals, accid ental and those
who have commi-ted a crime in parsion , but who ordinarily are not

& source of danger to the public . Those who are incapable of

profiting hy the educative side of the +treatment but are a source

of danger, may be held for the sake of society , with an guaranty
that such incorrigiblee should not be held longer than the in-
terests of society demand.
I must confess that in some of my writings ten years ago

I kwek  wae opposed to the indeterminate sentence and if the
works of Barrows, Werr, Hartmann, Baernreither and Freudenthal
» @8 vwell as the instruction facts gathered from the practice
in America have convinced me of the error of my former opinion , X
comfort myself by thinking that one of the most illustrious re-
presentatives of our scienca, Nr. Adolphe Prine has sinned through
the is guity of the same inconsistency.. At the same time I have
not lost all my skeptieism . I still doubt the possibility of
tecuring individual liberty by a purely inetitutional guaranty.
If the maximum limit be adopted, that aoruple would at once van-
ish. . I see no objection +to0 a maximum of ten years .

“Another objection, that the duration of eonfinement would ba
left to the arbitruy authority of the administrative authorities
is met by establishinf +the method of authorizing the court to
decide upon the time of release, or to a body owonatituted tc make
such decisions , as suggested by v. Lisat and Dr. Freudentis l.
But the true guaranty of individual liberty always rqsides in %he
moral and intellectual qualities of the officers charged with
carrying out the indeterminate sentence . There is no reason why

& prison officer should not exercise the function of Judging
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| indetaminnte gentence. .

; pruon .

.» s
the lact vostiges of tha revengeful sgide of ponal “ﬁtamelm

wasther a man is to be trusted to meet the requirements of the

‘i‘he ba.ttle of the pen that is kept up, especially in Gemw
agai n=t the indeterm inate gentence scems to be on account M.’ e
leck of conridence in reformatory methods. To cite only am sxm;
a:rrple ¥r. Bchoetensack is out of patimce beemﬂ the yﬂumrs} o |
in a reformatory have good food, that ‘they quench their thim
at the inexhaustible fountain of w.ctor Huge instead of armk-
ing from the sverlasting 11ttls religious tracts and morsl
stories with morals ; that the comvicts should be treated iy
with gentleness and politness. 1In ﬂaﬂ: it does not nen to ‘_

1n their souls the spir&t

have discussions whioh might awaken
of opposition , even- God forgive me! to coneaptioml of uaul
‘or-;de‘r! In giving wing to his muginaucm he sSeems to zorgei
that the reformatory aspires not only to diccipum the mu 4
to fit them to fight with honor the battle of 1life. . m\ﬁha
same the Amerieanconception , which meets the exigencies of prw‘

tical life , ovaroam: theoretic secruples and I am omﬂmad thﬂ
the time will come when the the raformatory idea will mep lm
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First Bection
Firet Question
Abstract
Supplementary Penalties.
By S8ir Bvelyn Ruggles-Brise ’

President of the English Priaon Commission,

A law for the prevention of erime, passed in BEngland in
19 07, added to the English eriminal code a supplementary penalty.
An investpgation made by the govermment in 1004 drew public ate

tention to the alarming inerease of reocidivienm +« The atadsie$

s.‘rio*."!ed tlat although 7 @ per cent of ©¥e First o Mander swe

were not again found in prison yet those 7%EEZE§§;oomvictod a

second, third, fourth and fifth time were imkhexxxespes
b“;?/ s &

iff%%ﬁ%npnxttnxl wese—-from 48, ¢6 79 per cent 4 The committee
reported that it was useless to punish recidivists for the crime
for which they were arrested ; that their real crime was in the ir
voluntary persistence in criminal habits and it pruﬁosed that

the courts should be al lowed to page a new sentence by which such
eriminals could be isolated for longer perledu’that the community
might be better protectec s

. An amalysis of the sentences pronounced in 1905 by the Buperior
courts shows that about thfoe—fifthl of those found guilty s had
been previously convicted and that a third had had five or more
sentences. In cases of breaking and entering three-fourtls of the
cases were of recidivists,

The tenor of the law is as foliows: When a person has been
found guilty of a erime and is known as a recidivist by the Jury,
 the court may pronounce an additional sentence ordering that at the
expiration of the penal sentence to lalor he may be detained dur-

ing the good pleasure of His Majesty, this detention to be called
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preventive detention. ,

‘The person will not be declared a recidivist unless the
evidence hae shown to the jury that the person is guilty of the
erime with which he is charged and that he had previously been
found guilty at least three times and that he ~ had led a dis-
honest and criminal lifes

This recognizes the principle of the indeterminate sentence.
After along discussion in Parliament the principle of an accesso-
ry penalty was accepted, for the protection of the public, but with
the clause that the period could not be over ten nor less than
five years, This limitation was a compromise X% betweent he
different currents of opipion, It was recognized that severe
measures must be adopted to prevent repeated depredations on
society « The results will be awaited with inte resti. At present
Gher—mre—buidtddng a prison is in process of construction which
will be as secure as any ordinary prison, but which will grant
certain indulgences for good conduct and render the conditions
less hard than in thke oYdinary penal ssrvitudes, This system
ought to lead to the reformation of the prisoner so that with the

lapse of time he may be a candidate for conditional liberation,
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First Section
First Question
Abstract. : ‘
The Indeterminate Sentence.
By Ugo Conti, Professor of Penal Taw in the
University of Rome.
For misdemeanants we need special sentencesﬁ,or substitutes
S vt aag
for the ordinary sentence, tempering the execution of the penalty,
like con ditional 1iberat{&n. For ordinary delinquents, and for
those &re almost incorrigible there are needed the ordinary
7 f r
sentence, the severe sentence, the _Complements ﬁibiabﬂjALL r
of~tife—senioxce . An indeterminate sentence meets neither one B
case nor the other.
As to children and the insane , if theycommit crime, +they are
> A
subjecz%o special measures th? at are always " indeterminate”

in character, but they cannot be applied to those personsvwho

are it subjects for judiecial procedure. American reformatories
confound "correction" and " punishment", while Italian reforma-
tories are institutions for " correction", quite apart from es-
tablishments for " punishment". Certainly we respect and admire
penal establishments in North America y but for theoretical and
practical reasons we must avoid imitating them blindly. . In plaul“
N

of the indeterminate sentence we propose thg " compléﬁents diAPeiQ 5

as I myself proposed to the International Prison Commission. |
(63hi@\QQhFQéQQQ#_qu%QnQQﬁ%e may be added to the penalty after |
the expiration of sentefnce/, with a new restriction of liberty .
The law looks at crime in the abstract; the judge sees it in the
person of the individuval who has committed i%/ the administra- !
tion considers it in the man who is undergoing sert ence ; and the |

same judge and the same administrative officers congider the in-

VA
dividual at the expiration of his sen'tence with a €ew to prevent ]
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him from perpetrating crime again.

Recidivism by it self does not determine the application of
the gggg;éégpt of penalty , but ordinary recidivism is an ag-
gravating circumstance , for it increases public disquiet and it
Justifies an increase of penalty , which may go even to perpetual

punishment . Habitual recidivism dees-— renders the application of

L
the complement necessary .

The final anthority in deciding these cases might be called
a penitentiary commission. The judicial authority in the com-
mission would be reprecented by the judge,; the police by the
chief in the place where the sentence was pronounced. The prison
would be represented by the director of the est:blishment in which
the convict had been held and he would give all the facts about
the convict's phusical condition , his morality, his aptitude for
work, ete.. This commission after hearing the reportslwrittgn ansf

oral, would lx%fx hear the convict himself, ¢
We have the honor +to propose the following conclusions :

Tithout overlooking the <%e penitentiary institutions inspired
by that idea an indeterminate sent ence can never be accepted’as a
former Congress has affirmed. xFThermxizxxxzmeptacece In that
which concerns persons under long sentences , ®e¢ habitual re-
cidivistes guilty of serious crimes,v or offenses considered by
the judge or by the law as professional in character; or vaga-
bondage , there is room for a n obligatory ulterior judgment
of these persons at the expiration of their sentences, which may
be entrusted to a penitentiary commiseion duly constituted , with
elalments borrowed from the penal judicial authority, from the

police and from the priso n authority.
/







If this commission decided that an extengion of sentence
g Ax:ﬁa,ngﬁﬁ
is desirable , constituting a cogplement— — :

the person under consideration should be heard in his own behalf -
or through his counsel. If he is fomnd deserving of such
extension of penalty the commission should pronounce an inde-
terminate sentance' with surveillance , or any other measure
authorized by law. The measure adopted may be made more or less
severe, -and at the end of a year the commission should ex-
amine the results of the decision, and annually should revise
its work.

0 th&g compléﬁent for five years

———r
may ask for the benefit of conditional liberation , or after

The person who has submitted t

ten years may ask for definite release and the commission should

give him or his counsel an opportunity to be heard .
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RUSSELL SAGE FOUNDATION

105 EAST 22D STREET =

NEW YORK CITY

May 30, 1910
My dear Dr. Henderson,
Here is a very much " hoiled down abstract
of M. Conti. I can find no equivalent for his complement de la
peine, nor of the word he uses so much which I have managed to

ik /
evade, _temgbilite . I have five dictionaries at my elbow but

not one gives the least sign of the word and tho I know the Ital-
ian root I dare not make an English word., So I have just used

his conclusions., Will you please write in the Eng. equivalent for
Him ¥ complé&ent ", I t ake it that it is an " added" penalty, bu~
but I have not heard this discussion before and without knowing
what té%ibilité,means I am at sea.

We shall be in Canada, I trust, byt the time this
reaches yvou. It is a long trip for Mabel, who does not even
go down stairs yet.

Yours s incerely
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First Section
First Question.
Abstract.

THE INDETERMINATE SENTENCE.
ByA. Berlet, president of the Tribunal of

Pont- Audemer, Trance.

Respecting above all else individuval liberty we cannot admit
the system of the indeterminate sentence. We see in it a backward
step, not progress. There would not even be a legal maximum limit if
. the ideas of some of the partisans of the indeterminate sentence
were adopted. Such a change. would be going back several centuries,
putting absolute power into the hands of those charged with the
execution of the sentence » an annihilation of the fundamenta?
principle of the separation of executive and Judicial powers.

Is there then no other means of proportis ing the length of
penalty to the reformation of the convict? We see only one, condi-
tional liberation . Not th the form that was instituted in France in
1 885, but such as has been adopted by several other governuents,
with the addition that the gert ence should include the possibility
of conditional liberation. « The judges ha#ing all the facts ,
are better able to decide on the minimum of penalty ‘o be given. Amxk
xhgxmxxxmmeXixxixkyxkhexiawxitxniiitxhxnxthxyfxnixxxtxziix 5 4
the objection ismade that t he court may be deceived as to the in-
corrigibllify of the prisoner and wrongly refuse him liberation . ar
put it off too long, it may be said that the court may be too
lenient. If the prison administration should find the penalty ex-
cessive or should find on the other hand that the convict wh-should

be kept xxxix beyond the term given, there could be a revision







Berlet 2
of the case demanded and the Judges might give a new sentence soften-
ing or reenforcing the first one.. The prison administration
should be free to refuse or to grant liberation between the minimum
and ma ximum fixed by the sentence. But desirous to safeguard in-
dividual liberty as much as social interest permits , we think that
on the expiration of the minimum limit the prison administration
ought to make a report to the Judiciary as to the necessity of
refusal, or postponement of liberation; or in cése of liberation
to so inform that authority: That report will show to the Jjudges
tlhat the question of the reformation of the conviet has been con-
sidered . It will draw the attention of the Judiciary to certain
questions to be studied and it will help the prison administration. .
No surprise can then be possible and a decision will be adepted only
after careful examination.

By sharing the power between these competent authorities we
hope to see full effect given to the penal treatment of the convict
The following is what we ask the Congress to adopt.

I. Every sentence should take into congideration conditional
liberation and should fix the earliest date at which the coﬁpvict
may be conditionally liberated. The prison administration should
inform the court of this liberation if it takes place at that date.
If the period of detention appears too long the sane administration
should refer the matter to the court before the expiration of the
minimum . In case of refusal to prolong it the term of detention
should end on the day fixed.

IT.If the prison administration regards the minimum as too long
in consideration of the good conduct of the prisoner, a report should b¢
addressed to the court and the court may be called on to fix anew

the term of detention.
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IIT.After the expiration of the minimum fixed by the court
the prison administration has the right to graﬁt or to r=fuse
conditional liberation after preliminary advice from the judicihal au-

thority.
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Pirst Section 9&, W W

Piret Question
Abstract.

Aszoning that a rutional rel ation exists etec.

By Frgéericx Howard Vines TI.D,
CriminoIOgyis the s-ience that deais with orime and criminals.

It includes crim&xal Jurisyrud @nce, wherea® penology ireate solely
I!ths inrliction of penalty . The new criniuwology is the 1nav1table
raac’zan aggdnst ¥ax the oléd codes which it seaks %o replace by othe
ers more Lﬁ narmony with modern civilization., The gentonge referred
to in,;ﬁj; quegtion 16 the indeterminate sentence with a definite
maxdmum limi* ; and sometimes with & mirimum limu* also. .

f7

“ Coqdifirnal liberation, sometimes called the ticket- of - Jeave,
pfeceded the indeterminate gpentence . They are 10510&111 realated

to each cther as eomponent element 8 of an advanced prison system.

The indgterminate sent-mce is the central feature of the new
eriminclogy. Its abvandonment would be a retrograde step,

It ie nearly half a century sinca my father, Dr. ®.0, Vines,
interested me in prison reform. Thore were then three great wrongs
that‘ealied for redrese: Politicwl, partisen sontrol of prisons cone
tract labvor, ws yracticed in America, and the severity of disciplina-

of the priscner

ry puniehments., . It is true the law said that ro forwﬁtion JFas one
end tc be sought in imprigonment y tut few orison keeroers had faith
in hie raformaticr. Public zentiment reguired three things of tha
nard?@n: 4 secure hold of the yrisoner, a gelf-aupporting nrison
and that 1ife should be made sc insuprortable to the prisoner while in
priaonp that he w uld he deterred from acain commitiing erine,

Yot many prisons begame gelf-gupportineg , but many contractors
amassed fortunes , rrcﬁ which they contribyted liberally to campzign

funds for political parties. Coercion of prisoners wae practiced






2
cruel extent. The sys‘em was inconsistent with the principles

economics ; its brutality was shocking to every humane instinct.
4+t length it dawned on the men who administered prisons that
human conduct is regulated by two cont rasted motives, of which one,
fear, is degrading; while the ot er, hope, is inspiring. It was
decided to try the effect of rewards instead of punishments as an in-
centive to ind<st}y and obedience ., The first was to grant.tho
prisoner a share in xgisearnings 3 the second to abridge his
term of imprisonment. The latter took the form of comnutation of
sehtence, on a fixed scale, bv law., . This aided discipline .
The commutation acts provided for the absolute discharge of their
beneficiaries. The paroled prisoner is still in legal custody , tlo
at large, and he is liable to re-arrest » in case of breaking
parole.

Another factor which led to the co nditional liberation of
prisbners was the successful experiments made with reference to
Juvenile delinquents. As far back as 18416 this had been successfu 1ly
arp lied in Paris to such delinquents,

Theold codes are founded on retributive Justi ce, looking not
at the future of the criminal, but at his act, which is a thing
of the past. The effort has been to make the punishment fit
the crime. No code has ever succeeded in this attempt, nor ever
will. Thoughtful men must see that this is true.. If so0 the time has
arrived for building on a more stable foundation .

¥hat shall it be? Suppose we substitute for " crime® the word
"eriminal®, and " trehtment” for " punishment”. The phrase will
thgﬂn read: "The purpose of the g¢riminal law is to insure the proper
yreatment of the criminal". Why not? 1In his treatment we seek not
his good aleone, hut alge +that of +hae commmmity, The communia

ty is most ef7ectually protected by the removal y Or reformatioq/‘
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of the offender. His permanent dstention is meraly an undesirable
alternative. Tnqueetionably some convigtis are reclaimable and other
not, but what should be said of a prison that fails to use enlight-
ened dieciplinar& methods because all theimmates cannot be reformed?
Pailure to provide such discipline and insist upon its maintenance
ie a governmental crime,

As zn aid to a truly reformatory discipline there can be nothing

sgmunz . equal to the indeterminate sentence, Ip jteelf it consti-

‘ tutes no part of the diseipline : 1t is an aid, nothing more.

:Heither'bourts nor legislaturas can provent inequality of sentences g

yet n%thing ~ganuses S0 much unrest in a prison as the inequality
of sentences %o whih the prisonere have been subjected. The

only equal sentence is the indeterminate sentence , with an identical
maximum term 6f impri:conment for all convicted of a violation of a
given section of the code, ccupled with identical conditiocns by
conformit& to which it may be raduced to the minimum rrescribed by
law. This raemoves ground for complaint of injustice,

It also pute an end to the injurious hove of an uncenditional
pardon. The prisoner understands that the date of his release de-
pendg entirely upon himself, The authorities will help him to earn
that release. They are his friends . He is disarmed of hostility
te them. . Without the prisoner's co-operation it is impossible to
effect a cure. The indeterminate sentence goeg a lonz way to secure
it. The hope of an early release prwvents depressién, gtimulates to
diligence and good conduct and aide in the formation of habitas of
industry and diligence.

Under the indetsraminate sentencs the prison itself undergcees
transfo rmation. Better men areput in control, men of higher educati

nurer m ral eharanter . broader eulturs. loftier aims , greater dovo—






ion. They have a new responsibility, but they rise to meet it,

The prisoner leaves the prison with new hope. He goes to a
home ready to receive him ., He has a trade, money in hispocket, a
chance to earn.an honest living. During his probation he is
watched over, encouraged, warned, steadied by theknowledge that
failure on his part will res:1t in his re-incarceratién. His
prospects in life are a hundredfold better than under an absolute
discharge.

In proportion as the new criminology comes to be understood it
commends itself to popular approval . That it has been i mperfoctly
ads inistered must be conceded . Yot all the officials are properly
equipped for their work, but developed in accordance with ite real
spirit and administered in accordance with that spirit and purpose
the new system will do away with the evils of the o0ld .

Mo doubt many prisoners have r=lapsed into crime . Some have
never entertained the thought of abandoning a life of crime. They
have succeeded in deceiving their keepers, but this does not often
happen. How many, on the other hand have been saved from c¢ontin-
uing a life of crime! Those who have resisted the efforts for their
r=formation under the indeterminate sentence would have bedn equally
obdurtte under a definite sentence and there would have been a
great many more of them ., The Tigures of the penitentiary in Joliet
Illinois , show that under the operation of the indeterminate sentence
law the commit‘ments ina decade were forty per cent less than in the
pPrevious ten years , notwithstanding an immense increase in general
population. One of the best cireuit Judges in Il inois, testifies\7732r
during the twelve years prior to the passage of the indeterminat e
sentence act he re-sentended not less than one hundred prisoners

tried in his court, some of them three or four times, but in the twelve






Wines 5
years following he had occasion to re-sentence but four.
It is a statistical Tact that *he averazpge period of detention
of conviets under the indeterminate sentence is longer than under
a definite sentence , owing to the gifting out of the dangerous
men whoe can be held for the whole maximum term., Soclety is therefore

better protected under thes new gystem than it wis under the o014,

The principle of the indeterminate sentence is identical with thalT-

wiich gives validity to the commutation acts already in force wnd

which are held to be constitutional. The points of difference are

non-¢ssential., The maximum term may be fixed by the legidlature , £

for & crime, . The legislature, in the code of e¢eriminal procedure
under the definite sed;eﬁce, confors this right upon the gourt. Under
the inceterminate sentence, it withholds it. Under the commut;tion act
the prisoner is absolutely discharged; under the indeterminate sen-
tence, he is conditionally released . 1In eitber case his sentence
is commuted.. Exccutlve commutation ig derived from the written con-
gtitution; 1legislative commmtation is created by statute,. The former
ie an 2ct of grace; the latter is a privilege of which any prisoner
an avail himself'by complying with the conditirng expresgeﬁ in a
genersal law,, Executive GOmﬁutétion is subrequent to sentence;
legislative commutation precedg and modifies it.

The legislative fammii®s branch of the goverrnment defines
crimes and prescribes penalties; the judiciary proves them and ren-
ders judgment against the guilty; the executive enforces the
Judgnents.

If the law forbids the eourt to proncunce a dafinite sentence,
it may not do so. If it ordains that it shall pronotince an indeternine

ate sentence , it has no option to do otherwise. It has no discre-

tionary power in the presmises. The sentenced prisoner passes to the

.
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stody of the e scutive and is subject to no other gontrol. From this

E
1
8
]
s |
1

it is clear that the grant of a parcle , upon conditions expressed
in the statute, or formulated by the exscutive branch of the gov-

srnment, is no invasion of the judicial prerogative.. The act of

- B L . e L P

granting a parole under the 1ndqtenminate gs-ntence is not the reaver-

sal or modification of a judgment: it is its execution.

a conviect
All that a parole board does is to decide whether k= has fulfilled

: ( He is
the conditions and is entitled to go outside the prison{ kuk not re- 3

moved from legal oustody;) The delegation of the power to an
agency selected by himself cannot be construed to be an invasion of
the execgutive prerogative..

The legal aspects of the indeterminate sentence once settled , the
gquestion is réduead to one of public peolicy. Is it d~sirable? If so,
how shall the greatest good be insured to the greatest number?

Certain practical questions must be met. Pirst, as to the pen-
aitiei. The legislature must bear in miénd that t he purpose of the
indeterninate sentence is a reformatory purpose'. To reduce the maxi-
mum term of detention to a pointtiﬁ:zkihe prisoner will not feel the
pressure which will induce him to yield to the meane for his reforma-
tion is to defeat its aim. . All reductions in the possible maximum
which assimilate an indeterminate to a d-finite sentence are to be
dep recated. :

As to the power vested in the courts, they'ahould be given no
discretion in the imposition of sentences. The courts § should
not d-gide in any case whether a deTinite of indefinite sentence is
preferable.. They should in no cafe have the right to name a maxi-
mum term other than that namedin the code.

Finally, the right of the chief execfutive %o administer the
law in accordance with ite avowed intent must be untrammeled.. The

SR e







Wines 7
pPrisoner is required by law to earn his release: he should be held
to that. His record will show whether he has done so. The law
in this regard should act automatically, The chief factor in the
decision should be the authorities having him under observation, .
Herc e the importance of carefully selected prison officials and of
retaining them in position, With properly trained officials in the
prisons the governor should be chary of granting commutati:n as an
act of grace y lest he should defeat t he Purpose of the law,

The powers of darkness do not take kindly to the new criminology.
They have ridiculed and denounced it . And yet, in every state
where the oncstitutionality of the indeterminate sen ence has been
Judicially contested y the supreme court has declared in its favor.
It has been upheld with greater unanimity, perhaps, than any disputed
statute ever enacted by any legislative body in Amerieca.

Incompetent prison officials do not approve the indeterminate
sentence. Prison contractors may be expected to dppose it, since it
robs them of their best workeys. Corrupt police officials protest
against it . 8o do many prosecuting attorneys. Politicianes of the
baser sort have no use for it.. VNevertheless the new er iminology ’
which is the joint product of religion and science,_constantly gains
fresh adherents and it begins to be taught in universities and pro-
fessional schools. ¥No reactionary effort to arrest the movement of the
twentieth century toward higher ethical ideals can succeed. The
hand that marks upon the dial-plate of time the &l ow advance of civili-
zation will _-not turn back.







First Section
First Question
Abstract
The Indeterminate Sentence.
By Dr. Gustave Beck, Switzerland.

To reply *o this question there must be a EXzIx clear un-
derstanding of the terms imputability and respongibility. The im-
putability of an act supposgest that the person who does it has suf-
ficient intellectual development to permit him to distinguish between
an act which is permissible and one that is not; why one act is for-
bidden and another is allowable.

On theother hand the quality of being responeible does not de-
pend on the development of the intelligence alone, but on that
of the character, wh;ch ghould have acquire” enough maturity to
be able to subdue his inclinations and hés habits .

Strictly speaking all who are not yet responsible for their
acts, or are no longer so, should not be s ubject to penalties, but
it would be a mistake to say that the state should have nothing
to say about their treatment. They are precisely the ones , men
who are powerless to repress their illegal acts, to rule their irregu-
lar lives, and guilty habits, who are the greatest menace to the state.
To protect itself from them is the first duty of the state. TFor this
clagss measures of safety should be adopted, rather than measures of
punishment. For such cases extenuating circumstances are not to be
considered. Whenever the examinations show that an offender is
jrresponsible then he should be ® mmitted to the authorities who will
see that the pu%blic is secure from his criminal acts.

I am ndt a partisan of that extreme tendency which denies any
measure of prevention in the pricniple of compensatory penalty .

If properly applied it may serve as a warning and as deterrent

to those who are responsible and who may learn to curd their
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Beck 2

unlawful deeds , even if i&-does not reform their chara ter . To

rob such first offenders of their freedom for an indefinite time ’

because of a first offense, more or less serious, would be}él,PaMgirﬂ&c
Sre

an infringement of their personal rights which would not be Justified
and the best treatment while in prison would harden rather than
reform the convict under such circumstances,

But if a man has repeated his crime several times y 8howing that
he is a habitual criminal y Or a eriminal by profession, them the
time has come for the administration to deal with him summarily .

It is a time when war measures may be adopted for the civil life.
The category of those not yet responsible, would include

children who have not reached the age of penal resgp onsibility,
In all civil codes the state is empowered to look after such
Juveniles, not only after their property,but after their personal
interests. TFor that reason it provides schools for them ang-
in all ecivilized coutntries, Unfortunately the obligatory instruction
is only the intellectual education , the developiment of discernment,
whilethe formation of character and the feeling of personal respon-
8ibility , more indispensible than intellectual maturity , leaves
much to be desired in all countries. Of course the pedagogic end
in the confinement of youth demands an indefinite time, . It must be
left to the director of the establishment, But any experienced
head of an institution will say that the gravity of a crime is not

infallible
agA}ndex to the character of the youth who commits it,
Young people with good dispositions may easily be led into comnitting
grave crimes, while often good-for-nothings are arrested for
offenses which are not serious in the eye of the law, In the first
case a sharp rebuke might bring the youth back to the right path with-
out imprisonment; in the other case it might require prolonged dis-

cipline to develop the sense of responsibility in the good-for-nothing.

Rl RELY TR I
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Beck 3

The best way to prevent recidivism is to develop the sense of
responsibility . United with that should be the system of
well-organized professional guardianship , with ample resources .
This guardianship would be exercised over the different categories

of those who are liberated as each should need.






First Section
First Question.
Abstract.
The Indeterminate “entence.

All that can be negdpd to-day,~ is to examine anew is the
indeterminate senggg::;g;nge made to harmonize with t he fundamental
principles of penal law ; to show the experience already derived from
the exercise of that sentence ;3 and to learn the view of those who
have made a profound study of this quesgion . The Commission hav ing
expressed i‘self in the first question it only remains for me to
give my opinion as an observer and critic. I could do it briefly
by saying that I agree co mpletely with the conclusions of Dr. Freuden-
thal in his work on the reform of G~rman penal law., ( Vergleichende
Darstellung des detitschen und auslandischen Strafrechts. Allgemeiner
Teil, Band III. Berlin), but as that work is not generally
known it may be better to give my individual opinion,

The practical execution of a sentence differs according to the
way it is understood. He who see8 in a sentence only reparation for
the crime willt rouble himself 1less with the reformation of the
convict and the protection of society which must be considered in
carrying out an indeterminate s-ntence. . And if it is granted that
that sentence may be ap plied to certain categories of delinquants and
not to others it must be asked if the end of punishment permits such
a distinction..

Now I say that thepenalty should not be for reparation alone,
but that the amendment of the erimimal and the safety of society
are to be considered?a;;eparafion must be considered of course.
In Jjuvenile crime the preference is always given to the idea of re-

formation rather than to that of reparatioq/ and in all civilized

countries the principle of reformation and of protection play as large






Mittermaier 2
a part as the principle of reparation.

The amount of reparation must be measured by the .ct and the
guilt of the offender. To-day that measure is fixed by the judge
before the execution of the penalty , but I say, =8 do many other
penologista’that it is just as well to wait to fix that measure till
the execution of the sentence. During the trial the judge cannot
measure the guilt of the offender as accurately as it can be me .sured
during the mxpiaktion of carrying out of the sentence.The personality
of the criminal and the character of his crime are certainly better
revealed in the course of months and years of observation than during
a trial which lasts a few minutes or a few hours. I may add also that
with an indeterminate sentence the conduct of the convict ° is
not always an index for liberation. A man should not be gset at 1lib-
erty because his conduct in imprisonment is without reproach, but be-
cause he has given proof that he is not wholly bad. . Those who
are familiar with the penal system know that a capable and vigilant
rison officer very quickly reads the real charater of a convict,
And thére are several officers who are observing the prisoner
at the Bame time: the superintendent, the physician, the d aplain,
+he instructor, and others who know the daily life of the convict and
are able to judge it with exactnes<. These institutions also offer to
+he convict the chance to show his real charater. Consequently if
one wighes to learn the measure of reparation neeessary to meet the
crime one certainly is not subject to so many errors by doing it in the
prison during the exacution of the sentence téin in the court-room.
It must be remembered too that the officers of prisons know their
du ties and though they are not clothed with the powers of the judge ye(*
we may have confidence in them,

Conditinbal 1liberation has already exercised a large influence

in prison affairs .
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I believe that progress will lead us some day to emp;}
punition itself , as much aspossible, fﬁYthe reformation of the
conviet and for public security and only when punition alone does
not esecure these ends that other means will be found to secure them.
Even now we are organizing our penitentiaries on that principle.
We try reformation and if that fails then measures must be taken to
deal with habitual, dangerous and incorrigible criminals that will
conduce to the safety of society. I may refer here to the T"nglish
"long-¢ entence-division.".
Every one knows that as a measure of prudence a dangerous
criminal must be held a longer time than an ordinary convict’. The
indeterminate sentence allows that and at the same time the very fa
that he is under an indeterminate ssantence may incite the convict to
reform ,

Though in theory theindeterminate sentence might be & plied to all
offenses, yet in pract ice there must be restrictions. So long as
we consider short term sentences necessary ws shall not give to them
the charac ter of an indeterminate sentence. There are thousands of
cases in w'ich by inflicting a penalty we wish to show not only the
offender, but all the people that the state will not tolerate such
acts. In such cases we do not pay so much regard to the individualij
of the offender as to the mture of the crime. The indeterminate
sentence takes account of the personality of the ceriminal . But
when it is a gquestion of studying the crime with ke the greatest ca:
of trying to reform the criminal , to securing public safety , and
to having a sentempe that shall sh ow the gravity of the case, then
the indeterminate sent ence is indicated.

That rule applies to adolescents up to the age of 25 and to
recidivists in serious cases , but not in those of less importance.

It is already practically realized in those cases, or 1looked to in
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Norway, Sweden, Switzerland and Austria.. ’Even where reform methods
take the place of penalties the character of the indeterminate
period o detention prevails. For practical reasons an indeterminay;—
sentence must be considered indispensible for the two class~g mentioned
while for others it may be desirable, tho not necessary . They
are the caseswhere we have rather reparation in mind than the reform
of the criminal, and where weuzgﬁ looking for public aafety. Persona{ijf
I am convinced that as a rule s 8 counterfeiter , a fraudulegélbank- .
rupt, a murderer who acts under passion , a political criminal ,’ moral
;1,reformation is an MRGEIAY", VX oA _Mapeoeaiblg and that even a prolongie o
confinement would not bring it about., In those cases we may dispense
with the indeterminate sentence . The opportunity to secure condition-
al liberation would be sufficient fixe\ for such cases..
It may be objected that it is not rational *o aprnly the indeterminafgz—
sentence to one category of offenses and not to others . That
objection is not justified . Fow many courts now pronounce different
penaltiyhs for different crimes. It is not fair to say that the
establishment of the indeterminate sentence would interfere with the
necessary balance of penalties., Any one who says that shows thét he
is ignorunt of the modern prineciples of the individualization of
renalty. One wouvléd not give the same penalty to a beggar, a counter-
feiter , a pelitical offender, but the principle of the indeterminate
sentence would be the same for all,
The obje~tors fear that the rights of the convict will not be
sufficiently guarded. I cannot share their fears, TFor determinate
in the attitude of the judge.
sentences that guaranty residesimrthexjudge But here the influence
of the penitentiary adminstration is considerable and in fact it is

from that that emanates the true significance of the sentence. Yet
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no one fears that the personal liberty of the convict is not suffi-
ciently safeguarded by the penitentiary administration., I should
have perfect confidence in the penal authorities to cérry out the
law, but it might be posd ble to strengthen the guaranty. At first
there might be a minimum and a maximum , The officials would then Ve
limited . Then there is a guaranty in the fact that the physician,
the chaplain and others are associated with the superintendent and
with good officers there would be little danger to the liberty pf the
convict. Promotion from grade to grade, employment at various in-
dustries, all these help to influence the convict. It would be
imprudent to leave the fate of the prisoner to one officer alone . The
best guraranty of the just treatment of the convict is the combined
decisions of several officers who are working toward a common end.
Such officials can tell whether a convict is a hypocrite or not. The
idea of those theorists who Rxx imagine that every prison director

is deceived is as absurd as the ideas of the peorle who think that
doctors ars du ped by those who pretend to be sick.

Finally the authority established to decide on liberation
furnishes a new andimportant guaranty. . Details are unimportant, but
the principle is practical, as may be seen from the results in the
United States. Thus I see no real obstacle to the introduction of the
indeterminate sentence. fome other suggections as to sert ences have
been made . Tet them be tried. They are only advance-courie s of the
indeterminate sent ence.

A definite sentence followed by ™ preventive imprisonment™ would
be practicallyof the same effect as the indeterminate sentence.. 1In
both cases the individuality of the prisoner would have to be
taken into account. Therefore I conclude that the indeterminate
sentence is the best form of prolonged imprisonment for delinquent

adolescents up to the ageof 25 , who are susceptible of reformation 3 A
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and for incorrigibles and recidivists of every kind. It is not op-
vosed to the principles of penal law and it it is in‘harmony with the
protection of personal liberty. For dangerous criminals there can

be preventive imprisonment succeeding a definite sentence.
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Pirst Section
First Question
Abstiract

The Indeterminate Sentence
By ZRErnest Friedmann 1L.D. Secretary general of the

Hungarian group in the Soqioty'for International Penal Taw.

Crimi nality has changed greatly in Europe. It is distinguished
at present by two characteristics. The great industrial development
has brought crowds to the cities among whom are many who live from
crime. Another trait of the criminal 1life is that it draws its’
reeruits from neuropathics. The conflict for existence uses up
braiﬁ and nerve force much faster than was true in olden times and
this results in producing persons who become criminals. Neuropathics,
epilepties and alcoholpic persons form a large growp of criminals.

As to the criminal acts committed in passion they arelegion.. If we
ask how these different forms are met in the way of penalties for
erime we mnét confess that they are far from being met,

Formerly the mode and amount of punishment were decided without the
least thought of the individual nor of the social danger that he
represented . The modern tendency is to look at the result of the
penalty only from.ﬁhe point of view of the i social imperfection. It
seems to fogrget that the penaliy is only the reaction of the action
provoked by the crime.

At first the adherents of the modern tendency formulated their
requirements in such a way that it was impossible to punish indi-
diduals upon whom punishment had had no effect nor had i+ led to the
hope that by it they would be deterred from furtherorime . However
aé&tﬁéx;qefp, a social peril they‘declared that sueh persens should be
imprisoned as long as they were a danger to society. . But as a result

of much discussion these views have been modified.






What is the fundamental idea of the indeterminate sert ence?
Simply a recognition of the fact that it is impossible in advance
to say how long a time it will take for a prisoner to be reformed.Now i7—
is harmfuvl and unwise to keep in priscn.a man who is no longer a sourge
of danger to societyy , but on thé other hand it is unjustifiadble to

St 0 ot Yk ontride

turn loose upon society, . The careful study of the convict during
his incarceration can alone show how much time it will require
to temper the small apount of will that he possesses.. This fundamentat
idea means that there should be no mores penalty than is really
necessary. This is the theory. But if you 8earch through the three

continents how it is obliterated.

It is not possible to go so far in
practice..

In ¥ie pr actice there are the most radical differences. In the
Buropean continent and in New ‘outh ¥Wales <they apply the indeterminate
gsentance to individvals of whom there is little hope of reform.

They are isolated ardxrx rather for the protection of society . On
the contrary in America, the indeterminate sentence is applied only

in cases where there is hope of reformation . On the continent they
apply it to habitual recidivists; in Americz only to those who have
never before received any severs sentence,. In Europe it is used for
youthful criminals; in America oquwfgr adulte.. In America it is not
applied for the gravest crimes, like murder.

There is another distinction to b2 made: is the sentence to be
completely indeterminate or is there any 1imit?If there is to be max-
imum and a minimum limit how are they to be determine&, by the law
itself, or by the judge?.

The partisans for the indeterminate sentence maintain that it is

easy to raise theoretical objsctions to it , but that when seen i n

practice it is much more difficult to find fault with it. I object
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to it as practiced. 1In theory one may agree that the possibility
of reformation would juctify its application, but as we have seen ,
on the continent it is used for persons of whom th re 15 no hope of
betterment , while in America it is employed for those who give
promise of amendment . One seeks in vain for a uniform principle.

Youth is the time= when reforms can be effected and in dealing
with the young penalty may give place to ot}er measures of reform. If¢£
a tremendous work to save the youns from erime and in its bearings
it perhaps surpasses all other duties . %2 And there is this advantage
that in reform work of this kind one does not run counter to the
basic ideas of penal law, In this field Americs ha® had great success.

It is not without pride that I point ;%;’%he Tact that Hungary has
recontly adopted laws of great import in this direction. Since the
first of January, 1910) they have applied in my country an entirely
different regime for youthful offenders from the o01d penal law. The
reform owes much to Dr. Rugene Balogh , professor in the University
of Budapest, whg{dgot only the author of the law, but the soul of this

important social reform. After a c.r-ful examn nation of ths culprit
the judge may employ one of many expedients. He may reprimand him, he
may put him on probation under survei’lanée, he may give him a doméstic
education , he may imprison him for an indefinite time y and in the
gravest cases may send to priso n for ten years.

Two other forms of the indeterminate sentence may be mentioned the
isolation of those who are a peril to society , and conditional
liberation..

To auﬁ up what I believe:

1. The principle of the Tixed sentence should be presefved.
2. The absence of the indeterminate idea is compensgated
by DX other measures.

3. The supplementary measures are corrective education to be
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applied for an indeterminate period to juvenile delinquents; indeter-

minate detention for the sake of safety for those who are a constant
public dgnger B and conditional liberation.

In any case it is evident that times have changes‘and measures
must also change . It is not enough to say that the ¢ld laws are
sufficient . If the life has changed we must :dopt new measures

o

to regulate 1£. But these changes need not be revolutionary as to

overthrow the existing foundations .
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First Section
First Question
Abstract
The Indetsrminate Sentence and Conditional Release.
By R. Garraud, Professor of
Criminal Taw, Lyons, France.

Conditional relegse and the indeterminate sentence are
.destined to bring about the amendment of the prisoner if wise-
ly administered. Just as one may desirq to release a prisoner
before the expiration of his sentence’ if the object iof im-
prisonment has been accomplished, so we may desire to retain
nim { n prison until that object is accomplished and he has
giv en proof of a serious determination to amend his ways . .
But these two conceptions have not had the same good forture.
Conditional liberation was an)idea received with enthusiasm by
almost all civilized countries: it made the tour of the world.
The indeterminate sentence, on the contrary; has only been tried
here and there, enough to skow that it is one of the means,
but not theonly one, to secure the reclamation of the convict.

The indeterminate semence is a system which has a mini-
mum and a maximum limit . Commissions made up of jupists ,
penitentiary officers , specialiasts, might, at certain p-riods
fixed by law examine to see if the convict might be released ,
but their power would be limited Eecause they could not open
the prison dodrs before the expiraticn of the minimum term nor
retain the prisoners behind bolts after the expiration of the
maximm period . This method has advantages and few dis-
advantages. It would, in the first place, do away with that f
scourge of the present system, the short sentence . All

the criminalists of the world are agreed as to the folly of
o






d¥e\ short sentenceg but the more penal science disapproves ii%&;?d
Satans B

welld beem—that- the more does repressive justice pronounce
thenm. h

. Second, such an indeterminate senmence would conciliate
the two parties whio are f concerned in tﬁe best solution of
the problem. We a&all find it repugnant to our ideas of justice
that a man should be sentenced without knowing what may be
the limit of ;f_that sentence . A limit fixed in advance by
the Code aWd by the judge who applies it, reassures the public
and safeguards the individuallt is true that 1ife sent ences wi&\
fhe possibility of pardon/ or conditional release are inde-
terminate sentences , but the law does not allow pérpetual
imprisonment except for the greatest criminals .

But those who oppose the indeterminate sentence for all
criminals are usually resady to admif it for those persons who
need gso-called " treatment™ . This sys‘em has long been ap-
plied to minors . TFor the insane there should be special
institutions. For the gfeat mass of crimina?e who are dg—
fective there is greater difficulty in providing. There are
many who are abnormal through various causes , meurasthenics,
alcoholics, epileptics, habitual drinkers, morphine eaters,
nervous people of all kinds . Various proposals have been made
for such criminals: ¥ some would have penal treatment

and medical treatmen;\successively; some wouL(Ihave special
asylums where they w uld be both treated tregted and punish-
ed and kept from doing injury. , but whatever the plan adopted
for these defective and abnprmal individuals " the only rational

sentence would be the indeterminate.
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For vagabonds and beggars the Feench Code provided

in 1832 what is practically an indetermi -ate sentence . The
person who is considered a danger receives a short .sert ence
at first and after that the govenment assumes the right to
disgpse of him for a time the duration of which is not fixed.
he28€ of +the person who is

it PERS O e Te T 4w 3, menace to

~ whose condition _

society‘calls for imprisonment .more as a means of safety than

as a punishment =md the duration=s of it canrnot be fixed

)
in advame by the court.

If then the absolu%’b indeterminate sentence is incompati-
ble with our ideas of pemalty , it is adapted to the treatment

of those persons who are a danger to society and for whom

B~ no prescribed period of treatmewt can be given.
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Abstract.
Results #f the Indeterminate Sentence Lawﬂ
Dy Amos W, Butler , President American Prison Association,.
This law is in effect in many states, but has not been adopted
by the federal government. A bettername for it would be the
indefinite sentence *to distingu sh it from the definite sentence
g8till in use in many states..

The following states have roforma ories , under the indeterminate
eentehce and parole Sys*ém: Colorado, Illinois, Indiana, Iowa, Kansas,
Massachusetts, Michigan, Minmesota, New Jersey, New York , Ohio,
Pennsylvani. and Washingt on. The state reformatory of ¥isconsin
has the indeterminate sentence , so worde® as to make it definite
for the maximum term.

In iIndiana, Iowa, Masg,onysetts, ﬁichiguﬁ, Wew Hampshire,
2dn New Hexico the indeterminate sentence applies also to tle
state prison. .

fn Arizona, Connecticut, Illinois, Kansas, Michigan, Ninnesota,
New York, North Dakota, Oregon, Pennsylvania ', Vermont, West
Virginia and Wyoming prisoners are committed to state prisons under
either definite or indeterminate sentences.

Those imprisoned under the indeterminate sentence are usually
released upon parole . Who should.be paroled? Those who by their
ability to keep the rules inside the prison give evidence of their
ability to keep the law on the outsids. They may be released under
supervision and shouid report monthly to the institution while on
parole..

The indeterminate sentence cannot be efficiently administered in
an instituticn controlled by par isan polities. A non-partisan basis

and the merit system are necessary to succes:..
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The mostimportant part of ‘he parole work is proper supervision..
In some states the work of local agents is supplemented by private
socieites . Some sfates give 1ittle or no supervision. In some
crivate agencies alone supervise those relenged on‘parﬁle.

T"heres is variation us8 to the time of supervision. The Flm'ira
Reforuatory requires six mon*hs, Pennsylvanis seven, Illinoie nine. 1In
Concord, Ma: s. an6~BedfoA and Albion, Hew»York, r=formatories reqguire
supervision till the expiration of the maxim'm gentence. Trans-
yoftgtion, clothing and some cash are generally given to the men going
out on paroie. .

In conéidnrinﬁ the result;; on e of the first is thrat thepublic
have been led to take a more humane interest in theprisoner since the
adoption of this syetem. Another result is ssen in its detarrnent
ef fect. The statistice of the states amployins ths parole system
and the indeterminate sentence ( which are given in this paper), show
that it ie a very great imirovement over the old system of imprisonment
and release. Mamy @rison wardens who are sti 1° working under the
0 d system testify that a majority of their discharged prisoners
return to criminal ways, while it is the exception, rather than
the rule for paroled prisoners to be again convicted of crime,

Sumning up the operations of the indeterminate sentence law,

some interesting tesults are noted: 1. We usually regard the record

of the men on parole as the chief resulE;:?

et i

(Approximately 25 per cent of those 80 released violate the terms
of their parole. This does not necessarily mean that they commit
a crime , but that they fail to observe the conditions of their

ralease,

S
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2. The average length of sentence under it is increased
above that of the former system of definite sentences.
¢ 3. It is rotp opular with the confirmed of professional
criminal,
4. The less experienced offender believes in it and profits
by 1%,

5, Wnerever the law is well administered the prison officers
approve it, both as a help to the priseoners and as a means of disci-
vline. :

6. The views of prison officials, members of the bar, the
press and most of thepublic have changed favorably toward this law.

7. There hag been an awakening and extension of interast in
correctional institutions throvght the parole work. _

8. It should be observed that nec state which hase adbpted the

‘aw has repealed or unfavorably amended it.
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