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certain principles of
After a historic sketeh oﬁAthe Roman law and of the laws
of Germany and Italy with referencef to the subject of the
questions involved in Sect ion I., Dr. Perozzi says that he
answers the first part of the question in the affirmative , with-
out any hesitation . The danger that is to be feared from
men associating for crime does not depend so much on the number
who are associated as { upon the fact that human strenjygth is
united in antisocial aims . This force may be made up of five
or th'ee'or of only two persons ,- but it is the same in essence :
that is that a numbef of persons united for that purpose 1is a
greater menace than is exerted by one person alone.

I hold that the principles adopted should apply to all forms of
complicity whether the accomplices are numbered by twg,or fivg/
or a thousand; that they should apply to the crimes committed
by thousands of Mtioting citizens . It is true that when criminals
associate o for crime they are ﬁsually habitual criminals , but
it is also true that in a tumult even honest men ametimes conm-
mit crime. It is absurd to consider the crowd as a unit. 1In a
crowd one should see distinct personalities, each of whom should
be responsible for his own actions, The deportment of a man when
he is alone changes at once when he is with another person . Men

lose the sense of individual responsibility in the crowd. 3But

whenever citizens profiting by their number in the crowd,K break
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these bonds of responsibﬁlity to the extent of committing crime,
then their responsibility increases, because they become more
dangerous , and repression must be more severe,

A word must be said about ring-leaders. An impriudent
demagogue may make a speech before a crowd of ignorant people,
inveirhing against existing social inctitutions which he consid-
ers bad, but he is not to be held responsible for arny crimes that
may afterward be committed. He is not a ring-leader. His con-
nivance should be severely judged, but he cannot be held re-
sponsible for the individual crimes committed by others. He
is the ringleader who urges the crowd to do illegal things ard
allows them to be done in his presence, even if he doesnot do
them himself. The ring-leader is a type of crimi al of very dan-
gerous character and society is justified in acting in a very

energe’ic fashion with reference to him.
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Pirst Section
Third question.
Abstract.

By Serge Posnischeff, Professor of penal Taw, Mogcow. _

For the sake of clearness I divide this into three questions i
and will examine each of them separately. g

I. A man is responsible for his criminal acts whether he has
committéﬁ%them directly or indirectly. Those who are responsible

with him for the crime are :
1. All those who have knowingly taken any part in this infrac-

tion of the law, or have contributed material objects to accomplish
such a crime,

2. Those persons who have knowingly i nspired others to commit
the crime,

3. Those who by promises or advice have urged another to
commit a crime, or have tempted to do so. . In other words the three
t&pes of accomplices are the authors, the instigators and the
assistants,

The indispensable condition for establishing the guilt of an
accomplice is that he should know the nature of the acts with which
he was associating his own acts. Thepenal code should give a concise
definition of the different kinds of eriminal pérticipation e
The penal respopsibility of all participants will be the same in prin-
diple but should be adapted to the circumstances which are personal
to them . The instigator and the aid » in cases of crimes punishable
by fine , or by short sentences, will be responsible only by virtue
ofspecial provision of law.

II.Can an understanding between persons to commit erime be con-
sidered a crime? The simple consent of a person to participate in a
criminal act is not in itself an sct that bxxngaXAx calls for pun-

iahmentA man may accept propositions, may pr‘







Posnischeff 2
from that to a tion is a long way. Simple agreements then are not
punishable, but conspiracies.

Under the term conspiracies, or criminal associations, must be
understood a group of individuals who have already determined on a™
criminal act, to be executed by themsslves or others. They must have
determined on the crimg,ifihe r'6le of each participant must have been
assigned. ‘

What arethe offenses to be thus considere=d? First let us
cohslder the diffe--nce betwesn crimes and misdemeanors. Crimes are
actions which show the autho§7below the moral plane qé'the surround-
ing world. The average plané of morality takes for granted a certain
degree of respect for human personality and compassiong for one's
fellows; of honesty between man and man and towards the state and
society and a regard for the property of ofers.. This average plane
of morality differs according to nations and times.. Every act con-
trary to this moral ideal cannot be catalogued in the penal code, but
among those found there are'many that show a lack of morality, or of
vice.. Of course crimes may be committed by persons who are not immora@
y but they are exceptional. There is no absolute line of demarcation
between a crime and a misdemeancr, nevertheless the distinction is im-
portant for the legislator.

Punishment has two missions : the moral improvement of the in-
dividval and the suggestion to him that there is a close relation
betweent the breaking of a law and the renalty ; that the law not
only threatens, but carries out its threats. Imprisonment , however,
should be carried out in such a way as not to demoralize the person : .
on whom it is inflicted. Convicts should nmktx be classified, they

should be allow=d to work and not accustomed to habits of idleness,}
The moral influernces should be such as to change the character

of the offender. Only in exceptional cases can imprisonment reform
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Posnischeff 3
the convict , but it may change him enough to prevent his falling
again into crime.. It ought , however, not only to instill a respect
for the law , but to raise his own moral plan- , to develop his in-
telligence , and by means of schools, reading, and religious in-
struction, to deﬁélog¢ his in'elligence and® form habits of industry.
Having determinéd what punishment is needed, either for the
man's moral improvement, or his reformation as a member of the body
politie, it should be decided that certain offenses should have
certain penalties and other offenses ojher penalties,and the
offehses calling for one kind showld be considered crimes, and the
other k misdemeanorsg. This divisi-on of infractions of the law into
two classes is based on sound psychology..

The answer to th@’question under consideration then depends on
this eclassification. Those conspiracies formed to commit crime should
be punishable., VWVhy? BEvery man who is not vicious feels & certain
repulsion at the idea of committing crime nder such ¢ association.
The fact that he‘ﬁs associated with others to commit crime shows
a weakness, or absence of moral st rength. Association strengthens
t he criminai tendency of the separate individuals.. It weakens the
moral res;a%ence to evil. Consequently individuals who band
themselvés;together»to commit crime become more dangerous than if each
oneg stabdialone.

.'Tovcombat these criminal associations repression is necessary.
Fbrming such an association for the express object of crime is in

itself dangerous andvmay be regarded as delictum sui generis..

Penal legislation may distinguish among such associations
1. those which are formed to carry out some crime determined
upon.

2. Bands formed“to execute different crimes, of a nature deter-
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“mined on. Th-~ union of such a band shows their decision to become
professional criminals, and they demand severe methods of dealing
with them. Méthods of reformation should be applied » but penalties
less complicated and of shorter duration than would be applied for
the crimes which these associations were propoaing.
ITI.The third question involves no difficulties. The fact that

& person in concert with others has committed a crime does not prove
that all the participants are equally guilty and the law-maker ought
not in the code to attriute to this the significance of an aggravat-
ing circumstance. . There are cases where complicity might be |
considered an aggravating circumstance . 1In other cases if the ;nA”
dividual has been drawn into it by lack of will ’ camplicity//fér him
may be a mitigatin- circumstance , as proving a character %gss vicious.

The legislator may allow the murt to give a more savgre sentence
to those who have Played the chief part or + have drawn ghi others
into the crime , but the penalty should always be somethlng that
will tend to the moral amendment of the individual. /
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Abstract.

By A. Be rlet, President of the Trlbunal,ﬁﬁure, France.

m

Frenéh law allows the punishment of an accomplice even tho the
chief offender may escape. As a general rule it is contrary to equity
to punish the accomplice more severely than the chief offender.
Howeve®, there are cases where the accomplice is more guilty than the

chief actor. Sich is the case of one who instigates a minor to commit

a crime, especially when the latter is not as vicious as the ine

stigator. It is the same with a masculine accomplice where the

woman 1is influenced by her bad associate. It is so when intelligent
men influence ignorant and starving workmen to evil. It is especialEj
s0 when one hypnotizes another to induce him to commit crime T i
the man who makes another drink enough +il1 he is ready to steal or
X¥ille - Jor all theé;kases the accomplice should be punished more

' one who committed '
severely than the amkkmrxaf the offense, who may even be acquitted if
it is proved that he acted without discernment .

Why should it not be decided that gharing in the commission of

a crime or misdemeanor is a special offense , or at least a cause

of aggravation in the penalty of the co-actors, especially when the
crime has been committed with premediﬁation? The instigators to crime,
~to revolt, to pillage , to incendiarism4 to murder , would thus be
reached by the penal law, even if they have only given" advicé‘as to ‘
2] i
these crimes, and not”instruction; It is not always easy to prove
that " instructions" have been given y While advice, the encouragement w

to commit the crime or misdemeanor/ very often has plenty of witnesses. |

Is " advice" then less guilty +han " instructions"? Has it - less
fatal results? It is only by punishing it as a distinet offense

that it will be possible to prevent certedin crimes which are com-
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First Section
Third Question
Abstracth Conspiracy in Crime.

By WMr. Br iick-Faber, Luxembourg.
After discussing the question whether associating for crime
ghould be a distinect erime the writer sums up in the following

resolution:

fj, :- 1. Civilized countries should enact lagislation making it

a special infraction of the laws to organize an association of
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e 5 eriminals or to take part in it in any way. G

2. These infractions should be punished by imprisonment from

s R B

one to five years and with a fine .
3. 1In regard to authors or accomplices in any &F other crimaft“ﬂ
a speclal
belonging to a society of crimipals will be considered axﬂ¢ggrava t-,,i
ing circumstance, not cumulative in regard to other aggravating
ircums+ances which might occur.
4, The judicial proof of the existence of aﬂsocidtlonq of
criminals w ill depend on circumsgtances, The couris wii;'nave'
ary power : 2ER 3 >
diserexioqﬂin this matter . The ordinary means of evidence will
establish whether the}a ig affiliation with such societies.
- 5. The courts Wlll hava power to xxprunwwseseent nce delin-
queﬂts aTTIITated with a sooiefy of criminals +to be at the dispo-

g tion of the government for an indefinite time after theeaipira—

tion of their sentences.
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"~ the author says that his obj ct in such & review was twofold: first
L
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Abgtract : ]
Accomplices in Crine,

By E. Garcon, Professor of Criminal law, Paris, 'y
Association augumert 8 the vowar of individvals and in crimiral
atffaire such association becomes dangerous, SAwdke -eiksn oend zL, |
sense of honor and of esprit de corps which insrireq to the great- | i
est virtues , the most praiceworthy actions and noble self-pacri- %
fice , wmay lead, to great evils if they ars exercised collective me i
ly by persons of a low moral standard. . The question is whether -
eriminal association shovld be nenalized and considered a crime
in iteelf; and is such association to be cdnsidared an aggravate
ing circumstance . After a rapid review of the Frendh legislation
i

to make known the ¥rench law on this eubject\; and second, to B

ﬁ ]
Bhow why it was difficult to make of participstion in cri ~me a &{-

distinct offence. Such incrimination would be dangerous ; it

i

woul’ not correspond *o popular feeling and theres would be the risk

of the carryine out of such a law, Its rigor would prevent judges 1

and juries from pronouncing the full penalties preseribedin the

REVCISFTE SN

law if they were to0 Bevere and if they ware too light they would
be of no effect, . To be sure that such association is truly
daerous to thepublic it would be neceseary tc have the certd nty
that the accomplices will have the energy to go from the plan to
its execution . How, except in exceptional cases would sueh cer-
tainty be obtained? . The d mple fact that two or more individuals
have agreed to ecommit a crime is no+ enough in itself to vrove Qh

that measures of safaty are +o0 be adopted against *hem.
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It seems necessary to come back to the ides that +the peral law can

only punish the real aesociations of criminals by profession whose

crimes already committed prove that they are dangeroug to society

and ﬁuhlic order . The affiliiations of guch bands of criminals
¢an be easily proved and dealt with judicially and those who
voluntarily associate themselves with such bande show that they
are to be held responsible for willingness ‘o commit crime , The
prosecution may not be ahle fb'shoﬁ'thaﬁ each on=s has comnitted
some crime individually , but it is sufficient to show that

they ar2 danger us wmembers of soci@+? if thay are willing to al-
1y thenselves with  bands of criminals, . It would be useful and
Just *o punish such association , especially if made up of reci=-
diviets,

i In regard to fthe whiols subject under discussion the follow-
ing would be ovr conclusions:

1. The understanding bhofween dwo or geveral individuals

that they shall comait & crime or a m isdemezror ought not to he

Bet up ar a Xepxraks special offense,

e The associations of dungerous criminals ought to be
peﬁalized by the law , The lega 1 defintion should be broad
enough to include +the actual forms of societies of mal~factors.

3., It doep not geem desira%?e y, nor even possible, to make

complicity an aggruvating circumstance,

4, It would be legitimate *o extend to new e¢rimes or offenses =

= *
Vspeclﬂf)aggravating cirevmstarnce resulting from the pluralety of

guilty agents.

5. As a general rule thie aggravat' ng circumstance should

e
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First Section.
Third Question.
Abstract.

Complicity as an Aggraving Circumstance.
By Judge J. 8lingenberg, Amsterdam.

Colleqtive criminals constitute about one-fifth of all the
persons saentenced. Among them is a large proportion of recidivists,
of juvenile delinquents, of professional criminals and in short
one is st to believe that in such assemblies of criminals ecrime
is propagated with great facility and the question riseglﬂow are we
to combat this tendency of criminals to associate *hemselves to-
gether?

It seems to me very difficult. It may be held that the associa-
tion of several persong in a crime is an aggravating circumstance , as
is already done in some codes . This would be justified , because
ﬁany associated criminals are much more dangerous than/z‘single
offenders, but we must have no illusion about thimxmmikwdxmsxx
the”effictey of an increased penalty. .

'To make a distinct crime of any participation or any criminal
underatanding or agreement , would seem to me useless, except in the
case of orgahized bands.The fight must be against all criminality ,
never losing sight of the fact that the tendency of criminalé is to
associate themselves together.

My conclusions then would bea:

I. Ve must examine with care: a) the extent of collective
criminality and the characteristic traits of the delinquents who par-
ticipate in it;

b) the tendency to premeditated or accidental association

for criminal ends , especially among recidiviste.
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IT . It wou 1d be necessary to simplify the penal law with
reference to participation , applying to it the principle that the

associates must be punished according to the antisocial tendencies

which they manifest.

III.The power of the Jjudge to raise or lessen the amount of the
penalty ought to be increased: the rmegmxenixk raising of the
maximum of the penalty one-half in the case of conspiracy is
+o0 bs recommended as a general aggravating circumstance.

IV. a) For recidivisté one might have recourse fo the in-
determinate sentence or something analgous.

b) For juvenile delinqnehts who have committed a crime in concef{‘
with others , especially with recidivists, it is much more important
to have recourse to mufimese energetic measures of reformatory

education,

e
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Third Question

Abstract ;
Complicity im Crime,
By J, Saint-Aubin

s

Doctor of law;president of the Court of Appeal, Paris.

tendencies,
Amons the natural, we might almost say, the necessitieg’of man

is that of association j; the effort to attain by union’things
which no one could accomplish alone. A&xmwbymee-I% %;z;gsociation
‘against the oyp¢ression of one persofi, or agaiﬁst thé violence

of many ; s8sometimes for the defence of common interests. In our
own days we see associations of all kinds to protect material and
economic interests . This right of association , which has great
advantages, has also grave dangers. TLegitimate in itself it may
becgmé ,% source of peril to a state by organizations against

public order. That is why government has had to'intervene, not to

suppreeé‘the right of association ( one does not suppress a
mete

"vnatural right), but to regulate it anjlﬁ tg‘mnnx out penalties

o

The nations themselves have had to submit to this natural
law. We cite as an instance the conventions ¥ between government s
for the extradition of criminals , which unite nations against
erime in the ends of furthering justicehj)Among nations , as am@ing
individuals, there is this natural tendency to association ,
usually for defence or for protection.

'This power of association which has proved such a powerful

lever among modern peoples could not escape the watchful attention

)

of criminalsLéLA,crime requires for its accomplishment the

I
union of a certain number of persons’ . would seem the duty

of the law-maker to provide a penalty for such a union ; 8O
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Saint-Aubin 2
that those who associate themselves for the purposes of crime
should suffer the same penalties as those really guilty of breaking
the law. In fact la"s relating to this have from time to time
been passed and it is certain that organized bands of criminalse
are less heard of at present than formerly . But to know exactly
the situvation of a country in this respect and whether c¢rime is in-
creasing or decreasing one must know the number of crimes really
committed whose authors escape urrest . TLooked at in this way it
is evident that n bands of criminals still exist in France as well
a8 in other countries.. In the United States the Black Hand is an
: w el
organization which ‘s not only natioral but has relatien to an
analogous organization in Sicily. 1In Italy we have the Bahana, the
Camorra and the Maffia, which in spite of incessant efforts
against them dissolve only to reunite , a greater menace than ever .
In England and Spain and all Buropean countries there are similar
criminal bands and in the interest of public safety they should
be put an end to at all hazards..

If we pacs now to the large cities we find that there are
are—here—aiso organizations of criminals for night attacks, robbery,
assasination and especially for swindling, .

The truth is that with civilization there has been an evolu-

tion of crime . If it has not created the criminal it at least has nol
had the power to destroy him and he has known how to profit by civili-
~zation and to change the outer sppearance of his crime. When railroads
were invented the robber could no lenger stop the diligence,
but he carried on his murder and robbery on the trz;n.

At a certain epoch associations of mulefactors had a political
character and a penalty was proncunced againstihe association -itself .

With that intent the French Code of 1710 was modified by the law of
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1893 so that unions whiich formerly escaped all repression could be

legally prosecuted. Vatio PRis» PeTorm ‘%e can now charge with erime

‘ ; 11'0
those crimina 1 associations which have no chief an% set rules,
AL

e
but ik _ewmhreces all thossawib'planshﬁammmmm to commit crime.
That is a step toward the extension of the theory which considers
the association of malefactors as criminal in itself and as an act
which the law can Runisk represe.It is a sor+—f penalty of a pre-
tendency of
ve tive character, since its object is to prevent the A¥XRREXakxiar
Bf criminals, to associate with each octher .
fuchis the condition of French legi-lation. Ought we to extend
renal
the principle admitted by theﬁpode and apply it to any association
¥hich has for i*s end the commission of misdemeanors as well as %L
elonies? £
EXIGEE?X . To answer this question we must consider the change that
has come with civilization . Praud has been substituted for
violence. With the institution of financial and other associations
fraud{ and cunning have taken +he Place of brute force and we
find in place of highway men more aristocratic and civilized types
Wio are moral murderers and who steal millions without moving a
piece of furniture. ifethods have changed. Tven criminals feel
EEXXXXEINBXEICVERXUSARE V ent means are repugnant to them,
the softening of manners that comes with civilization.xndxinxxﬁngizxd
~0of Tngland and Ameriga have brougtrl
KRt X AMBER A EXX Xk hmy K huxxxxrx The clever usagéé;\k&xkkaxzﬁngﬂm
about this evolution. The thief who robs on the street corner
is a Yback number in the world of crime., , Their ways are civilized
and the new type of crime may be called commerecial . It discusses
the outcome with its victims, What has been the result? That
attempts against life are rarer , but that the gains of the criminals
are greater. They take no risks,. They steal no more openly, but
after the American fashion ng_ﬁjAmgriggige) y Which secures the
greatest advantages and permite the greatest hope of =mempmxxx

impunity. The two types of crime which mark our day are
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swindling ( escroquerie) and the extortion of hush-money ( chantage)
(black mail.). Swindling is now carriedon in such a cadeful way by
its authors
that it is like a scientific problem , how to compass their ends and
at the same time escape the clutches of the law .,

"Chantage" 18 a crime that has developed with t he power of
the press. It is the explofitation of the individuval by the in-
dividual who profits by the vices, faults, weaknesses of humanity,
making of these a source of revenue . By the aid of the papers,
by ferfidious publicity and deadly‘insinuations , the master J@ﬁﬁg walt
scoundrel pitilessly exacts his booty from victims who certainly
never will lodge a complaint against them., . These crimes demand
patient and often difficult preparation/ﬁf?xthema and for their
success the assistance of several persons 1s necessary. If civi-
lization extends the field of crime it also lessens the number
that can be committed alone, Should we then apply penalties
to thqse who form associations for these prgfcts?

We reply negatively , except Inxeames mfinextraordinary cases.

Vhen social peril is such that it is necessary to prevent it by any
mezns then excoptions to the common law may be made. . The safety
of society does not require such measures by associations formed of
ordinary delinquents. . Let the government if forewarned of the
existence of an international association of criminals warn other
governments , but that that the judiecial authorities should be

Xhoxuxd cuzei&e\ﬁf“ikai ‘anything which is
called on to attach a penaliy Lt : not an accomplished

crime we cannot admit.

The true way to combat the tendency of criminals to league
together is to make complicity an aggravating circumstancexxxxxErEmehk
XawxprnizkeEsxonlyxihexxekiefxagtor andrtherageempliceyXx xxXkxeansiders
wEmxheurdxkrEgekhexxThe French code makes three divisions of
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complicity: antecedent, concomitant and subsequent, Complicity

has for its object facilitating the commission of the deed. It is
a danger in itself against which society has the right to defend
itself .It is not enough to divide the guilt among fhe participants,
as is done at present by the French code. The penalty should be
increased if the crime is the work of several. .

Complicity ismost frequently to be found auong habitual crim-
inals . Recidivists often bind themselves tozether in the Prisons
where they are confined and make their plans for future operations. The
tendency to associate themselves is therefore to be found among
the most dangerous criminals and for that reason the law-maker should
make complicity an aggravating circumstance,

Crimes of complicity are increasing , especially those that
rest on cupidity and gi=m swindling . Crimes of rassion are
usually the work of a single person. The increased social danger
from crimes of complicity affords another reason for increasing
the penality in those cases.

From these various reagons we can only propose the adoption
of a system which will reach the desired result without running the

risk of the reproach that might fall on ons who should advocate

-3

punishing the mere act of association without a criminal affempty.
Accomplices may not be punished for a c¢riminal act which they have
not accomplished, but they must render an account ot their copartner-
ship and it becomes an ageravating circumstance and prermits the
increase of the penalty which attaches to the crime if committied,
This would seem +o0 be sufficient to put criminals on their guard
against associating themselves for crime,

The French penal Code punishes those who have shared in a

felony or misdemeanor for that felony or misdemeanor. In five
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c.ses it may exceptionally increase the punishment by reascon of the
number of the guilty: in case of rebellion, when the crime is committed
by more than 20 persons; in case of mendicity/; in case ofviolation
of public morals ; in case of pillage, in case of theft. It 418 this
idea which we propose to make more general. . We therefore express the
fo llowing wix=kopinion:
I. It does not seem to be in conformity with the spirit

of penal law khxt +o make of any prelimi nary agreement to break
the law a special crime.

II. Since it is seen that there is an increcase of crimes
in which there is complicity‘; and since the latter are the deeds
of habvitual criminalsii%ﬁdgéb;ost dangerous to society , there is
reason to consider complicity in crime an aggravating circumstance and
to apply to those who have shared in it a special penalty Dbeyond
that which they would have incurred had they committed the crime

alone,
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